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(cfi) #Ta jg/ File No. GAPPL/COM/STP/1143/2022-APPEAL /':i'?J5}{ ~y
7ft st?gr int st f@ai4 /

("©") Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-074/2022-23 and 12.12.2022

(rr)
Raflu +TT/ frafargr, sarge (ft«a) .
Passed By Shri Akhile!3h Kumar, Commissioner (Appeals)..
stla Rt fail

('cf) Date of issue
12.12.2022

.
Arising out of Order-In-Original No. 65/ADJ/GNR/PMT/2021-22 dated 31.03.2022 passed

(s) by the Deputy Commissioner, CGST & CE, Division-Gandhinagar, Gandhinagar

Commissionerate .

7 4)aaaf qr rrr=r 3lll: "9dT I
.

('cf) Name and Address of the
M/s Jalaram Catering Services, GSECL, GEB Colony,

Appellant
Type 11/5, Gandhinagar, Gujarat-382041

.

sttaz a4a-a±r a sriatrrrawar zit azzr?gr a 4fa zrnfrfa fr arg +@ +eT
srfeart #Rtaft srrargtwr nearwd#a&,rfaarr ahasa itmar?'.

. .
Ariy person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

wratmt .qui saa:
Revision appHcation to Government of India:

(1) htr sgrar gra af@fr, 1994 ft err zaaRt aarg mg tat a aR?ii pat arr Rt
3q-rt ah Trv{? siafa jatr saa sftRa, mt+r, fer iara1, tafr,
tf#if, star tr sra, iaf, +e fa«ft: 110001 #t ftstf@:

A revision E!-PPlication lies to the Under Secretary, to the Govt. of India, Revision
· Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso· to sub-section (1) of Section

35 ibid: -

(m) faa Rr zfmasa hf z(far tat fat sruz(tr a sa arf i °4T fcl,m"
sssrrt a?gs&itmsra grf , if4ft nor«r atu Ratz az fafl #tzar
fa#frrertugtat Rt faraarras& zt

· In case of any loss of goods -where the loss occur in· transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
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olprocessing of the . goods in a warehouse or in storage whether iri a factory or in ·a
. wru;-ehouse.

(a) a@hang fRtztarkii faufRaa mm rzn fa#fut sq?tr gees#T
sgra g«a R Razhmatrma a arz fatanrr Raffa 2 ·

In case of rebate of duty of excise on good:5 exported to any country or territory
out;ide Inclia of on ex~isable· material used in the manufacture .of the goods which are ' t

. • exported to any· country or territory outside India.

In ·case of goods exported ·outside India export to Nepal or Bhutan, without
payment of duty.

'
('cf} . sift sra ft sgra gm ?math fg st zpt aezmar RR&?sit2mer it se
enr tu4 frr ah a1Ram ma, sf a tu 4Ra err·~ 1R at are tf sf2fur (i 2) 1998

. mu 109 'ITT{!'~ fcl;-Q:_ <fQ; ~I
. .

" Credit of any duty allowed to be utilized towards payment of excise duty on final
prod{i.cts under the provisions of this Act or the Rules. made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec~109 of the 'Finance (No.2) Act, 1998.

(2) 4tr srad gr«an (ft) fr(a], 2001 afa9 h sia«fa Fctf.-lR@ ™~~-8i!'cn- ·O
fat , hfaa sasr k #fa sear fa fart cftl'f l=!TTf a faa-sr?gr vist s?gr ft cfl"-cfl"
4fai a arr 5fza fan srr a7fey sh arr erar < #r er 4ff siaifa mu 35-~ if. .
faff?a Rt aratrqahrr €tr-6 atat Rt 4fa fr 2tr afe u..

The abqve application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appeale·d against is communicated and shall be
accompanied by two copies each of the 010 anp. Order-In-Appeal. It sh01.,1ld also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major. Head of Account. ·

( 3) n:Fct \JJ3meat harr szi iar za gr taffl m '3tffim 2tat srt 200 /- tfiTT1~ cfTT
st@sazi ia7a gmaravar gt at 1000/- Rtfrmar ftsrq

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees ·one Lac or less and Rs.1,000/- w.here the ~ouni: involved
is m-0re than Rupees Or.ie Lac.

fir green, hat scgraa gmvar#a{)Ra tnf@usrk#fa aft:
·Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) • a{tr agrar gt«a sf@fz, 1944 ftnT 35-l/35-zh siaf:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) '3'd1Ri f© a Y \"{-&&~ if ~~ t 3RTctl" cfTT ar:ftc;r , sftt amtfar gen,#fr
«ran gtra viat sfRi +nut@rwT (fez) fr uf@aa 2Rt far, zralari if 2nd l=!Tm,

agnr? sra, saza,frat+T , &z7Iara-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, As.arwa, Girdhar Nagar, Ahmedabad:

,af-:.3'80Q~:4. In case o{appeals other than as mentioned above para.
fJ,;-,,0. ,_'i.1>Cts '••1 "f'I"~ . .

0

- %%IJ'f ~,\'.;;.,;.; 1:le appeal to the Appellate Tribunal shall be filed in quadruplicate in form 'EA-
tc c, "i'Al,,••;> ~ !ti . . . • •E &ex ggenbed under Rule 6 _of Central _Excise(Appeal) Rules, 2001· and. shall bee• aceo pgpfed against (one which at least should be accompanied . by a fee of
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Rs.1,000/-, Rs.5,000/- and. Rs.lo,o&o,V.: where amount of.duty/ penalty / demand /
refund is upto 5 Lac, - 5 Lac to 50 Lac and above 50 Lac respectively ih · the form of
crossed ·bank draft in favour--ofeAsstt. Registag of a branch of any nominate public

_ sector bank of the place where the bench of any nominate public sector bap.k of the
place where the bench of the Tribunal is situated.

(3) 4fzr a?gr#&gski ar rear ztar at r@qgrfu fr mrarr3j
srfr war aR@ s as@ta.gg st fR far 4€t mrf aaR a Ru zrnf@fa sf4i
+nrznrfelaw'tum sf@a zr a#tr+T cJ?t-~--offltj~~ i,

In case of the order covers a number of order-in-Original, fee for each O .I.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to. the Appellaril Tribunal or the one application to the Central Govt. As the ~as'e may
·be, is filled to avoid scriptoria work if ~xcising Rs. 1 lacs•fee of Rs.100/:- for e_ach.

(4) .-4141{14 qr«ca srf@2fr 1970 zr lf@era Rt stat -1 sia«fa fafRa fu gar 3a
3aat Tr4sr?gr zrenff [fa nf@2lat # a?gr rz@taRt u4 7fars6.50 # ar 1r1r
ta Renz«r 2trae1

One copy of application or O.I.O. as, the case may be, and the order of the
adjourn~ent authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended .

. (5) z zl if@lamu«t #t Rirra ar frii Rt st sfsaf@a far srar ¢ ;m-mm
gt«ea,trgr zreaviat# sf@Ra raff@rmwr (qr4fRaf@) ft, 1982 ff@a ?t
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mlTT W!l,~ '3,9 lc:.rt W!lviart zRranrznf@ear (fez) uh #fa zflt ahwt
it i:ficfo44-Jii1 (Demand) qi is (Penalty) cnr 10% f war #ar sfarf ?i zrai~, sf@marf sTr
10~~ t:1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

hr5r« gra sit hara h siafa,fgt #er ft RiiT (Duty Demanded) I

(1) m (S_ection) llD ~~frt-2:lifta"um;
(2) Ra+a a4z fez #st (f@rr ;
(3j'ache fartf6agar(Rn

For an -appeal to be filed _before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be _pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal befor~ CESTAT. (Section 35 C
(2A) and 35 E of the Central Excise Act, 1944, Section 83 & Section-86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include: ·
(i') amount determined under Section 11D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of tl:ie ·cenvat Credit Rules.

(6)(i) sr srgr a 4fa rt ufeaw hrr mzt gr rerar gen r av fa(Ra gttl Pg +TT
gr«can k10% virarar sit azt #aa ave f cq R@a gt aa ave#1Oo/~ WTcfR "Cf{#~~~I -

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dis.pute,
or penalty, where penalty alone is in dispute." , ·
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F No. GA.PPL/COM/STP/1143/2022 ...

314fr3I?/ ORDER-IN-APPEAL

. The present appeal has been filed by Mis. Narvatsinh Mahendrasinh
• • l < • •.

Rathod (Jalaram Catering Services),Near Suraj Hari & Sons, At & Post Rayka,

Nandesari, Vadodara- 391780 and having address of coinmunicati9n at GSECL,

. GEB Colony, Type-11/5, Gandhinagar-382041 (hereinafter referred to as the
. . .

appellant) against Order in Original No. 65/.ADJ/GNR/PMT/2021-22. 'dated

31.03.2022 . [hereinafter referred to as "impugned order"] passed by the Deputy
• • • • ♦ -

Commissioner, CGST, Division : Gandhinagar, Commissionerate : Gandhinagar

[hereinafter referred to as "qdjudicating authority"].

'2. Briefly stated, the 'facts of the case is that the appellant were holding

Service Tax Registration No. AFHPR2515MSD001 for providing Restaurant

Services. As per the Income Tax Returns (ITR-5) and Form 26AS (TDS) data of

the appellant for the period F.Y.2015-16 and F.Y.2016-17 received from the

Income Tax department, there were disc1:cpancies. in the total income.

Accordingly, letters were issued to the appellant calling for the details. of ·

services provided during the period F.Y.2015-16 and F.Y.2016-17. The

·o-.

. . .
appellants failed to reply to the queries. It was also observed by the Service Tax

. .

authorities that the appellants had not filed their Service Tax Returns for the

relevant period. It was also observed that the nature of service providedby the

appellant were covered under the definition of 'Service' as per Section 65 B(44)

·of the Finance Act, 1994 (FA,1994), and their services were·not covered under

the Negative List' as per Section 66D of the FA,1994. Further, their services O .
were not exempted vide the Mega Exemption Notification No.iS/2012-S.T

dated 20.06,2012 (as amended), hence, the services provided by the appellant

during the relevant period were considered taxable.

3. In the absence of any other available data for cross-verification, the

Service Tax liability of the appellant for the F.Y.-2015-16 and F.Y. 2016-17 was

determined on the basis o.f value of 'Sales of Services' shown in the ITR-5 and.
26AS for the relevant period provided by the Income Tax department as per
details below :

Page 4 of 8 .
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FNo. GAPPL/COM/STP/1143/2022 ·

Sr. Details #s. $
F.Y. -2015-16 F.Y. -2016-17

s' ·- .
No (Amount in Rs.) (Amount in Rs.)

[Service Tax @ [Service Tax @: 14.5 %] 15 %].
1 · Taxable Income as per ITR-5/26AS 25,96,821 /- 23,21,040/-

(IncomeTax Data)
2 Income on which Service Tax paid . 0 !- I ·0/
3 Difference ofvalue (S.No.1-2) 25,96,821 /- 23,21,040/-
4 Amount ofService Tax alongwith Cess 3,76,539/- 3,48,156/- ..not paid /short paid -

TOTAL demand ofService Tax Rs. 7,24,695/

3. The. appellant was issued a Show Cause Notice vide F.No. V/04-

112/O&A/SCN/NARAVAT/20-21 dated 11.08.2020 wherein it was proposed
.to:

0
)> Demand and recover service tax amounting ·to Rs.7,24,695/-- under the

proviso to Section 73 (1) of the Finance Act, 1994 alongwith Interest

· under Section 75 of the Finance Act, 1994 ;

> Impose penalty under Section 76, 77(2) and 78 of the Finance Act, 1994;
. .> Impose penalty under Sect.ion 77(3)(c) of the Finance Act, 1994

. O

4. The said Show Cause Notice was adjudicated vide the impugned order

wherein the demand for Rs. 7,24,695/- was confirmed under Section 73(1) of the

Finance. Aet, 1994. Penalty amounting to Rs.7,24,695/- was imposed under

Section 78 of the Finance Act, 1994. Penalty ofRs.10,000/- was imposed under. .
Section 77 (2) of the Finance Act, 1994 and Penalty of Rs.10,000/- was imposed. . , .
under the provisions of Section 77 of the Finance Act, 1994 and Rules made

thereunder.

5. · Being aggrieved with the impugned order, the appellant has filed the

instant appeal on following grounds :

Page 5 of 8

.► During the F.Y. 2015-16, they were running Canteen business with

'Gujarat State Electricity Corporation' · Limited at the operation - &

maintenance unit of Sardar Hydro Power, Old ADM Building, Kevadia

Colony, Dist. Narmada, Gujarat - 383151. During this period, 'Canteen

Service' were exempted under Notification No.14/2013 and, therefore,

they did not pay any Service Tax for the said period.a
• -'to ·»

..,
r%

. l!
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¢ '
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F No.GAPPL/COM/STP/1143/2022 "·

► The rate of· Service Tax for 'Restaurant Services' were 6% (after

abatement) and not 15%, as calculated by the adjudicating authority vide

the impugned order.

►- They had submitted their reply to the show cause notice vide e-mail 
. . , .

• cgstgnr@gmailcom on 24.08.2020 which was riot considered by the

adjudicating authority. They had also tried to submit the physical copyof

the reply but the same was not accepted.
. .► The SCN was first sent to their address at Vadodara, whereas they have

>, • shifted to their addresss at Gandhinagar, Gujarat.

6. Personal Hearing in the case was held on 30.11.2022, Shri Ramesh

Pujara, Chartered . Accountant, appeared on behalf of the appellant for the. . . .

hearing. He reiterated the submissions made in the appeal memorandum.
. . .. .

. •.

7. I have gone· through the facts of the case, submissions made in the Appeal
0.

Memorandumand the material available on records. The dispute involved, in the

present appeal relates to the confirmation of demand for Service Tax amounting
. .

to Rs. 7,24,695/- alongwith interest and penalty as well as other penalties

imposed. The demand pertains to the period FY.2015-16 to F.Y. 2016-17.
¢ · , • »

..

8. I find that it has been recorded at Para 20 of the impugned order that the

appellant has not submitted their defence submission. Further, it has also been ·

recorded that the opportunity of personal hearing was granted on 08.03.2022,
. .

22.03.2022, and 31.03.2022, but, the appellant did not. appear. Thereafter, the O
case was adjudicated ex-parte.

8.1 I find that the appellant has in their appeal memorandum submitted details

and various documents in their defense. They have claimed exemp.tion ·under

Notification No. 14/2013-ST dated 22.10.2013. They have also submitted that

reply to the show cause - noti~e was submitted by them before the adjudicating

authority through e-mail, however the same was not . considered. The

submissions of the appellant were not perused by the adjudicating authority. as

also neither did they attend the personal hearing granted, nor any oral

submissions were made by them in their defense. Accordingly, the adjudicating

authority did not have · the opportunity of considering the submissions of the
7+7i4,.. •

pt before passing the impugned order. Therefore, I am of the considered
%3 · • · •
s!

Page 6 of 8
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F No. GAPPL/COM/STP/1143/2022 · -

.
. . ·•'i i. ' .

the matter is remanded backto the adjudicating authority to consider the

submissions of the appellant, made in the ·course of the present appeal, and,

•.'$/% •

view that it would be in the fit#k sof.thingsin the interest ofnatural justice that

. thereafter, adjudicate the matter.

9. In view ofthe above,I am ofthe considered view that since the appellants

have contested· the SCN for the first time before this authority and the matter. ,

requiresverification' from the documents of the appellant, it would be in the

interest ofjustice that the matter is remanded back to the_ adjudicating authority

to examine the contentions of the appellant. Therefore, the matter is required·to
.

be remanded back for denovo adjudication after affording the appellant the·

opportunity of filing their defense reply andafter granting them the opportunity
. .

ofpersonal hearing. Accordingly, the impugned order is set aside and the matter

remanded · back to the adjudicating authority for adjudication_ afresh. The

appellant is directed to submit their written submission to the adjudicating

authority within 15 days of the receipt ofthis order. The appellant should also

attend the personal hearing as and when fixed by the adjudicating authority. The

appeal filed by the appellant is allowed by way ofremand.

12. 3141eaairrail{3r0)a1ear1gima@th4fnruart
· The appeal filed by the appellant stands disposed ofin above terms.

ci la,
CE"Ra

't

;,

BYRPAD/ SPEED POST

A

a4 eeo.en c
.· 49°> D9- ··( Akhilesli Ku.mar )

Commissioner (Appeals)
Date: 12 December, 2022

· (Somna haudhai.y)
_ Superinten ent (Appeals),
CGST, Ahmedabad.

. :

0

To
MisNarvatsinh MahendrasinhRathod.
(Jalaram Gatering Services)
Near Suraj Hari & Sons
At & Post -Rayka, Nandesari,

· Vadodara-391780

Mis Narvatsinh Mahendrasinh
Rathod,
(Jalaram Catering Services),
GSECL, GEB Colony,
Type-11/5, Gandhinagar - 382041
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F No. GAPPL/COM/S'"FP/1143/2022

Copy to:

'1. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGT, Commissionerate - Gandhinagar.

3. The Deputy Commissioner, Central GST Division - Gandhinagar,
.. Cornmissionerate: Gandhinagar.·

. .

· 4. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. (for
uploadingthe OIA)

.-o6.ame.
. 6. P.A. File.
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